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I.  GENERAL PROVISIONS

1.1
Purpose

It is the purpose of these policies and procedures to establish guides for administrative action, to assure that the employees of the Regional Public Defender Office for Capital Cases (RPDO) will know what is expected of them, and to provide redress for administrative actions perceived to be unfair or arbitrary.

1.2
Mission Statement
The Regional Public Defender Office shall represent those indigents charged with commission of capital offenses in the participating counties by providing high quality, cost-effective legal services in an ethical, efficient and effective manner.  We shall seek to secure the legal protection of our clients, and enhance the quality of life in our community.  In accomplishing our mission, we shall treat all people with dignity, respect, honesty and fairness.

1.3
Organization

The Chief Public Defender (“CPD”) is appointed by the Lubbock County Commissioners Court. All employees of RPDO work under the authority of the CPD. The CPD may delegate responsibilities to RPDO employees, except the authority to hire and terminate employees.  The Administrative Officer is responsible for all office administration delegated by the CPD.  

II.  DEVELOPMENT AND IMPLEMENTATION OF POLICIES

2.1
Revisions

Periodic revision of these policies and procedures will be made as conditions change, or as necessitated by changes in government regulations or laws.
2.2
Memoranda

Office Memoranda from the CPD may serve as amendments or additions to these policies and procedures. The RPDO is covered by the Lubbock County Employee Handbook (“LCEH”) and the RPDO Policies and Procedures Manuel (“PPM”).

III.  APPLICATION FOR EMPLOYMENT

3.1
Recruitment

Recruitment, advertising, and hiring of employees will be in accordance with the LCEH. Falsification or concealment by an applicant of a material fact is grounds for dismissal without notice.

3.2
Evaluations of Prospective Employees

Applicants for positions will be subject to an evaluation which may consist of:

A.
Application and Resume Review: Materials will be examined and evaluated to determine whether the applicant possesses the minimum qualifications for the position available.

B.
Interview: An interview will be conducted with selected applicants prior to employment.

C.
References: The CPD, or designee, may make inquiries of former employers or other references supplied by the applicant. Qualifications must be documented.

3.3
Offers of Employment

The CPD will establish salaries and effective dates of employment within budgeted guidelines.

IV. EMPLOYMENT
4.1
Personnel Regulations

All RPDO employees are covered by the LCEH, PPM, and any subsequent amendments. Each new

employee will sign a form to indicate they have read and understand those regulations.

4.2
Employment Status

Pursuant to County policy, all employees are maintained “at will.” Dismissal may be with

or without notice, depending upon the circumstances.

4.3
Working Hours

Normal business hours are 8:00 a.m. to 5:00 p.m., Monday through Friday; however, because of the uniqueness of the job we do we realize that we don’t always keep normal business hours.  If you are unable to report to the office, or if you will arrive late, contact the Administrative team and office manager immediately with an explanation of the absence.  If you know in advance that you will use personal time, you should complete and forward the Personal Leave Request form to the Administrative team at least two days before leave is to begin.

Exempt and Non-exempt employees, excluding staff attorneys, earn 6 hours of personal time per pay period.    After the ninety-day (90) probationary period, appointed officials have twenty (20) days of personal time per calendar year.  This is to be used for vacation, sick days and doctor’s appointments.

 4.4
Flextime

Non-exempt employees can flex their schedule for the day if you know that you will need to leave early or come in late, but may not work extra hours in order to build up time to take off at a later time.
4.5
Maintaining Acceptable Standards of Performance

RPDO’s effective operation demands a high level of skill, motivation, and commitment from its employees. Every employee, attorney and support staff alike, are expected to maintain a high level of performance. See also PPM §§2 and 5.

4.6
Code of Conduct

All employees must read and adhere to the Code of Conduct for RPDO Employees. See PPM §12.

V. EMPLOYEE PERFORMANCE REVIEW

5.1
Reviews

The CPD may conduct a formal written review at least once a year for each employee.  New employees may be reviewed after their first 90 days.  A review may also be conducted in the event of a promotion or change of duties and responsibilities. 

The primary reason for the evaluations is to identify strengths and weaknesses in order to acknowledge the quality of work being done and develop ways to improve areas of weakness.  It also serves to make each employee aware of, and document how, the job performance compares to goals and descriptions of your job.  This is a time to discuss interests and future goals both by the employee and by RPDO.
5.2
Goals

Goals are agreed upon by the CPD and each individual employee. Goals are not rules.  Failure to achieve goals will not result in discipline, unless the failure is part of an overall poor performance. Attorneys should follow the performance measures listed in this manual.  If an employee has a weakness in an area of performance, a goal should be set for improvement. Employees should also attempt goals that add new responsibility to their jobs.  As employees develop a relationship with the RPDO, goals will become more specific and tailored to each individual employee. As issues arise involving timeliness, demeanor, or quality of work, new goals will be set.

5.3
Confidential Records

All employee performance reviews and other employment documents are confidential records of RPDO. No information contained in personnel records will be released without the employees’ permission, unless otherwise required by rule of law.
VI. SEPARATIONS

6.1
Resignation

An employee may resign by submitting a written resignation to the CPD, containing the reason and effective date. At least two weeks’ notice is required.

6.2
Procedures

Procedures regarding separation are covered in PPM §21 and LCEH §12.00-12.13

VII. TIME, VACATION, AND LEAVE

7.1
Holidays

All holidays recognized by Lubbock County will be paid holidays for all staff.

7.2
Weather and Closures

If the office closes in advance of, during, or following severe weather, or because of a building closure, employees will be paid if they work from home; otherwise they should use leave.

7.3
Notice

Employees should provide advance notice of their intention to take vacations, and for leave whenever possible. All employees are responsible for accurately reporting their time. See PPM § 113 and LCEH §§7.00-7.10

7.4
Leave, Overtime, and Vacations

All requests for a leave of absence and vacations will be considered in light of their effect on the RPDO and its work requirements, as determined by the RPDO, which reserves the right to approve or deny such requests in its sole discretion, unless otherwise required by law. 

These are covered by PPM § 13 and LCEH §§ 7.00-7.10

VIII. OFFICE PROCEDURES

8.1
Security

All employees are responsible for the security of the office. The last person to leave should make sure the office is secured.

8.2
Travel

Each employee is responsible for adhering to this policy when incurring travel expenses on behalf of the office.

When traveling for business purposes, each employee will conduct office business with integrity, in compliance with applicable laws, and in a manner that excludes personal gain. The intent is that the employee should neither lose nor gain financially as a result of business travel.

All business travel dates must be authorized in advance by the Administrative Team by filling out a Travel Request prior to travel.  Failure to obtain such authorization may result in denial of reimbursement.  

This policy addresses the handling of travel expenses that are encountered in normal business situations and is not intended to describe every situation.  Please contact the Office Administrator if you have a question or need clarification. 

Per Diem rates are $36.00 per day.  Receipts are not required for per diem reimbursement.

Employees must be away from of their designated headquarters or residence, whichever occurs last, for a minimum of 24 hours in order to be eligible for per diem.

Employees are not eligible for per diem if meals are provided as part of a registration to an event. 

A complimentary meal provided by a hotel/motel does not affect the per diem.

It is the responsibility of the employee to submit all receipts.  Receipts should be turned in to their Office Manager within five working days of return.


A.
Planning Travel

Travel reservations should be made through the Office Manager or Administrative Officer.  The mode of travel selected should be based on availability, timing and cost.  The most cost-effective manner that meets the needs must be selected.  


B.
Air Transportation


Because of advance booking requirements for special discount fares and other airline restrictions, employees are encouraged to have travel arrangements made as far in advance as possible, but no less than two weeks.


Use of a Commercial Airline is encouraged.  All requests to use personal aircraft require prior written approval from the Chief Public Defender.


In-flight alcoholic beverages and headset rental charges are not reimbursable.


Any additional insurance premiums paid by the employee are not reimbursable.


The employee may retain the frequent flyer miles earned while traveling on company business but may not specify a particular airline for the purpose of obtaining additional frequent flier miles. 


C.
Reimbursement for Travel by Private Aircraft


At the discretion of the Chief Public Defender, travel may be accomplished by private aircraft and shall be reimbursed at the rate of $0.40 per mile.  However, reimbursement for travel by private aircraft may not exceed the costs of available alternative means of travel including commercial air travel.

D.
Ground Transportation

The mode of ground transportation selected should be based on availability, timing and cost.  The most cost-effective practical manner that meets the needs must be selected.


Employees on company business are required to use seat belts.


Parking expenses incurred while on business travel are reimbursable if accompanied by a receipt.  Fines for traffic and parking violations are not reimbursable.


E.
Rental Cars

Rental car reservations are to be made through the Office Administrator or Office Manager. 


Employees are to reserve an intermediate size vehicle unless three or more people are travelling together.

Employees are to decline the optional collision damage waiver or pay for this option on their own.


Employees should inspect the rental car for dents and scratches before leaving the rental lot.


Employees are expected to operate rental cars in accordance with the law and provisions of the rental agreement.  Any violation and any damages arising out of such violations are the employee’s responsibility.


The employee is to return each rental car with a full tank of gas to avoid refueling charges whenever practical.


Employees must promptly report all accidents in accordance with statutory requirements to the appropriate state and local authorities and to the Office Administrator.


When two or more employees are travelling together, reasonable attempts must be made to reduce the number of cars rented.


F.
Personal Cars

Mileage for personal vehicle use is reimbursable as per the published RPDO rate.  This rate is periodically updated and published by the Administrative Office.  Operating, maintenance and insurance cost are included as part of the mileage reimbursement and are, therefore, not additional reimbursable expenses.


When several employees travel together in a car, only the owner of the car is permitted to be reimbursed for mileage.


Public liability and property damage insurance coverage for personal cars must be maintained by the employee in at least at the minimum statutory requirements in Texas.


In case of an accident and subsequent claim, the coverage provided by the employee’s personal insurance will apply.


The company assumes no responsibility of the damage to the employee’s automobile.


Expenses for repair of mechanical malfunction, nicks, dents/scratches are the employee’s responsibility.


G.
Hotel Accommodations


Employees are expected to patronize reasonably priced hotels that provide comfortable and safe environments.  Each employee should use the state government rate whenever practical and available.  Hotels rates should not exceed the state government rate.


Only the hotel rate and taxes are reimbursable.  Payment for all incidentals, including internet access, is the responsibility of the employee and will not be reimbursed.


H.
Conferences and Seminars

All seminar and conference travel should be arranged through the Office Administrator.  


At those events where the cost of the meals is also included in the fee, employees will not receive a per diem.


Supporting documentation for conferences and seminars must be included with request for reimbursement. These should be turned in within five days from return from event.


I.
Miscellaneous Expenses

All necessary business calls and facsimiles while traveling are reimbursable.  

8.3
Equipment and Systems

The limitation upon use or misuse of County equipment and systems is detailed PPM §15.  Neither Internet access nor electronic mail should be used for any illegal purpose.

8.4
Communication

All employees are responsible for keeping other employees up to date about legal issues, courthouse information, case information, and other items necessary to aid the operation of RPDO. The appropriate way to communicate is by e-mail, electronic calendar, memorandum, telephone, or office meeting. Never send any letter or message that would discredit any employee, client, or the office generally.
8.5
Attire
Assistant Public Defenders, who may be required to appear in court, must come to work dressed for court, or have suitable clothes available.  All other staff should dress appropriately for an office.  The exceptions to this rule are tasks that require casual clothing (i.e. investigation, off-site discovery, etc.).

IX. CASE MANAGEMENT

9.1 
Data Entry
All RPDO employees are required to enter time bi-weekly on the case management system which is in use at the time of entry.

9.2
Workload
There is no national standard in place suggesting the maximum workload for capital cases.  The unique nature of the RPDO and its environment make it difficult to establish a maximum workload for staff attorneys.  Factors which influence workload include (a) location of office vis-à-vis location of facility in which the client is detained, (b) the number and location of penalty stage witnesses, (c) the complexity of the case, (d) the need for national or international travel, (e) the potential emotional and physical impact of capital death cases on attorneys, (f) the trial schedule of an attorney and (g) whether a waiver or plea results in an expedited resolution of the case.  Barring special circumstances as outlined above, the maximum workload per attorney is six (6).

9.3   Continued Representation In Capital Cases After Waiver
The Interlocal Agreement with the participating counties provides that the RPDO shall represent only those defendants facing the prospect of receiving a death penalty.  However, the Chief Public Defender has the discretion to continue representation through disposition at the trial level in the event that the death penalty is waived by the state after appointment by the trial court.  Among the factors to consider in making this determination are the pending caseload, the anticipated cost to finish the case (including investigative expenses), the length of time the RPDO has been on the case prior to the waiver, the preference of the assigned trial team, the quality and availability of local counsel, benefits to the client by continued representation, detriments to the client by continued representation, and the size of the county and its ability to adequately compensate local counsel. 

X. PERSONNEL
10.1
Chief Public Defender
The CPD is a Lubbock County Department Head appointed by the Lubbock County Commissioners Court. The CPD is responsible for hiring and firing employees. Because the CPD is ultimately responsible for all actions of those employees, and all cases assigned to the office, all pleadings and briefs must state the name and title of the CPD, as well as the APD responsible for that case. The CPD reviews and approves the budget and all payment requests.

10.2
Deputy Chief Public Defender
The Deputy CPD is a management position in this office.  Primary duties of that position are to assist the CPD in the administration of the office.

10.3
Assistant Public Defenders

APDs are the attorneys responsible for representing individual clients appointed to the office. 

10.4
Administrative Officer
The Administrative Officer is a management position in this office. Primary duties of that position are to assist the CPD in the administration of the office; including, preparing the budget, entering data into the accounting program, monitoring internal controls and spending, and creating reports. The Administrative Assistant has the authority to enforce all administrative rules in the office. That does not include authority over case-related decisions.  When those areas overlap, the matter should be referred to the CPD.
10.5
Chief Operating Officer
The Chief Operating Officer is a management position.  Primary duties of that position are to assist the CPD in the day-to-day operations of the agency with a focus on various departments that comprise a division. Work involves preparing and/or overseeing the preparation of financial analyses and reports; knowledge of accounting systems, procedures, and controls; and preparing and/or overseeing the preparation of agency budgets. Develops and implements sophisticated policies and procedures both in the finance and general operational realms. Oversees the allocation of local, state and other funds to agency operating programs and develops suitable plans for validating and matching the various funds used in financing departmental operations in consultation with executive management.
10.5
Investigators and Mitigation Specialists
Mitigation Specialists will assist attorneys in the preparation of their cases.  Attorneys should be careful to seek that assistance in a manner that will best serve the entire office. Whenever possible, attorneys should coordinate their requests of an Investigator or Mitigation Specialist. Any disputes should be referred to the CPD.

10.6
Legal Assistants
Primary responsibility for answering the phone is vested in the Legal Assistant. The phone should be answered “Public Defender Office.” Legal Assistants will also have duties related to case management, timekeeping, word processing, and other tasks consistent with their job description. All attorneys are responsible for their own word processing. However, it is appropriate to ask for assistance when necessary.

10.7
Interns

Interns are generally law school students working for academic credit. They are always temporary workers who need guidance to do legal work. Attorneys should assign work to interns that assists the office and is educational for the intern.

10.8
Job Descriptions

Attached Exhibit “A” for a comprehensive job description of each position with the office.

XI. COMPENSATION

11.1
Salaries

All salaries are based on pay scales similar to those for other Lubbock County employees, particularly the District Attorney’s Office.  It is the policy of this office to hire excellent personnel and compensate them accordingly.

11.2
Benefits

All permanent employees are eligible for participation in available Lubbock County benefits.

XII. CLIENT RELATIONS

12.1
Attorney-Client Procedures

Clients are those persons appointed to our office by the participating courts. We do not open a file on a case unless we have been appointed. There are situations when we will contact the court and ask to be appointed to a client, but those are rare.

12.2
Procedures for Non-Lawyers

Only attorneys may provide legal advice to clients. Regardless how persistent a client is, or a family member of a client is, always refer that person to the lawyer handling the case. Always treat clients and their families with courtesy. If an employee is mistreated by a client or others, report it to the lawyer handling the case.  Do not attempt to resolve the matter alone.  

The office accepts collect calls from our clients when the person they are attempting to reach is available to take the call. Clients may ask employees to forward or connect to a third-party through our phone system. This practice is not allowed, and may subject our office to blocks or further restrictions from the correctional facility.

12.3
Relations with the Government

Prosecutors and law enforcement officers are to be treated with courtesy. Differences of opinion, about a particular case or philosophy, should not cause any employee of the office to openly display hostility. Employees need not avoid social relationships with government representatives, except to the extent that it would potentially compromise the effective representation of a client. If any prosecutor or law enforcement officer misrepresents any fact, or breaks any promise without just cause, future communications with that person should be documented in writing.

12.4
Relations with the Public

If there are media inquiries about a particular case, they should be referred to the CPD.  Responses about a particular case should only be made if they will not harm the client or the case, and if they do not include confidential communications.

Media inquiries about any institutional practice of the office should be referred directly to the CPD. Inquiries about law generally may be answered by any attorney in the office, as long as it is answered with the caveat that it is not advice specific to any case.

12.5
Relations with the Court

Judges and their staff should be treated with the highest courtesy. Any request or inquiry from a judge or member of their staff should be addressed immediately. There is no excuse for an attorney to show disrespect to a judge, appear late for court, or appear in court unprepared. An attorney who commits such an act, should be prepared to apologize to the Court without reservation. No attorney should ever refrain from urging an argument or asking a question merely because a judge may think the position taken is inappropriate.  However, an attorney should always consider whether the argument or question is meritorious, and whether its proposal may diminish the attorney’s credibility.

12.6
Relations with Private Attorneys

The office owes a special duty to other attorneys appointed to represent indigent clients.  Whenever possible, assist those lawyers by providing advice or offering reasonable use of our resources. Although our own cases come first, it is appropriate to assist those lawyers whenever we can, as well as other members of the bar. Sometimes the interests of our own clients take precedence over our obligation to other counsel. Be careful to anticipate situations where our obligation to our clients takes precedence over our institutional role, such as when there are conflicts of interest.

12.7
Client Property

It is advisable to avoid receiving client property at all times. When it is unavoidable, arrangements should be made to get the property back to the client or their designated trustee within 30 days.

XIII. General Duties of Attorneys

13.1
Role of a Public Defender
Indigent clients are entitled to the same zealous representation as clients capable of paying an attorney. Attorneys also have an obligation to uphold the ethical standards of the State Bar of Texas and to act in accordance with the rules of the court. 
13.2
Education, Training and Experience 
To provide competent, quality representation, be familiar with the substantive criminal law and the law of criminal procedure and its application, including changes and developments in the law. Where appropriate, consult with more experienced attorneys to acquire knowledge and familiarity with all facets of criminal representation, including information about practices of judges, prosecutors, probation officers, and other court personnel. When representing clients with mental illness or mental retardation, become familiar with the symptoms of the client’s mental illness and their potential impact on the client’s participation in the case, level of culpability, and sentencing options.

13.3
Professional Development

Attorneys are required to complete and report to RPDO Administration at least thirty (30) hours of continuing education courses or other training related to criminal law each year.  The reporting year starts the date of hire.  At least fifteen (15) hours shall specifically relate to the defense of death penalty cases in Texas.  The Director must approve those hours that are being credited toward the death penalty specific requirement.

Mitigation Specialists are required to complete and report to RPDO Administration at least fifteen (15) hours of continuing education courses or other training specifically related to mitigation practice in death penalty cases each year.  The reporting year begins the date of hire.  

Investigators are required to complete and report to RPDO Administration at least fifteen (15) hours of continuing education courses or other training specifically related to investigation and forensic practice in homicide cases each year.  The reporting year begins the date of hire.  

13.4
Duties

Before agreeing to act as counsel or accepting appointment by a court, make sure that there are available sufficient time, resources, knowledge and experience to offer quality representation to a defendant in a particular matter. If it later appears that the Office is unable to offer quality representation in the case, the Chief Public Defender should move to withdraw.

Maintain regular contact with the accused and keep the client informed of the progress of the case, where it is possible to do so. Promptly comply with a client’s reasonable requests for information, and reply to client correspondence and telephone calls. If a client has abused the privilege (e.g. unnecessary and abusive calls), document the abuse in a letter to the client and provide specific rules about when to call. Whenever a client is particularly difficult, or potentially violent, bring along another person with you to the visit.

Unless case materials are too voluminous, or release would compromise a client’s interests, they should be copied for the client upon request, so long as no applicable state or federal law prohibits the release of said materials.  A client who is illiterate, or who refuses written materials, should receive a careful explanation of those documents. Warn the client not to share documents with others who may later use it as a basis to claim the client confessed to them.

Make every reasonable effort to contact a client not later than the end of the first working day after the date appointed, in compliance with Code of Criminal Procedure 26.04(j). In making this contact, provide the client with an explanation of the attorney-client privilege and instructions not to talk to anyone about the facts of the case without first consulting with their attorney. Never promise a result without fully researching the issue and having all the necessary facts. If there are contingencies, make them known to the client.  


Appear on time for all scheduled court hearings in a client’s case.

Be alert to all potential and actual conflicts of interest that would impair one’s ability to represent a client. Where appropriate, seek an advisory opinion on any potential conflicts. 

If a conflict develops during the course of representation, notify the client and the court.

When the Public Defender Office’s caseload is so large that it is unable to satisfactorily meet these performance guidelines, the Chief Public Defender shall inform the court or courts before whom the cases are pending, and the Lubbock County Commissioner’s Court.
If appointed to represent an indigent client, the Public Defender Office shall continue to represent the defendant until disposition of the case at the trial level, or waiver of the death penalty, or the office is relieved of its duties by the court or replaced by other counsel after a finding of good cause is entered on the record. The office may also appear in any ancillary matters that are necessary to a successful resolution of the client’s criminal case.

XIV. Initial Procedures
14.1
Texas Capital Counsel Guidelines
The RPDO will adhere to the State Bar of Texas Performance Guidelines for Capital Counsel, recognizing that these guidelines establish only the floor and not the ceiling for performance standards.

14.2
The Defense Team
The defense team should consist of no fewer than two attorneys , an investigator, and a mitigation specialist. 
The defense team should contain at least one member qualified by training and experience to screen individuals for the presence of mental or psychological disorders or impairments. 
14.3
Professional Assistance

Counsel shall receive the assistance of all expert, investigative, and other ancillary professional services reasonably necessary or appropriate to provide high quality legal representation at every stage of the proceedings. 


1.
Counsel should have the right to have such services provided by persons independent 
of the government. 



2.
 Counsel should have the right to protect the confidentiality of communications with 
the persons providing such services to the same extent as would counsel paying such 
persons from private funds. 


3.
Counsel at all stages should demand on behalf of the client all resources necessary to 
provide high quality legal representation. If such resources are denied, counsel should 
make an adequate record to preserve the issue for further review. 


4.
Counsel should recognize that under Texas law, application to the Court for financial 
assistance for experts, with regard to some of the above issues may be requested in an 
ex parte proceeding, under seal, to preserve the attorney-client privileged information. 
Counsel should be prepared to submit ex parte requests for funding, 
accompanied by the appropriate affidavits, showing the need for the financial 
assistance sought, and be prepared to make a record to the court in-chambers of the 
necessity for such financial assistance. Counsel should also be aware that due to the 
constraints of the budgets of most counties, while a court may deny an initial request 
for funds, that subsequent, follow-up requests should be submitted to the court, based 
upon the exigencies of the case. See Article 26.052 f), V.A.C.C.P. 
14.4
Relationship With The Client
Counsel at all stages of the case should make every appropriate effort to establish a relationship of trust with the client, and should maintain close contact with the client. 
Counsel at all stages of the case should re-advise the client and the government regarding these matters as appropriate. 
Counsel at all stages of the case should engage in a continuing interactive dialogue with the client concerning all matters that might reasonably be expected to have a material impact on the case, such as: 
1.
the progress of and prospects for the factual investigation, and what assistance the 
client might provide to it; 
2.
current or potential legal issues;  
3.
the development of a defense theory; 
4.
presentation of the defense case; 
5.
potential agreed-upon dispositions of the case; 
6.
litigation deadlines and the projected schedule of case-related events; and 
7. 
relevant aspects of the client’s relationship with correctional, parole or other 
governmental agents (e.g., prison medical providers or state psychiatrists). 
14.5
Additional Obligations Of Counsel Representing A Foreign National
Counsel at every stage of the case should make appropriate efforts to determine whether any foreign country might consider the client to be one of its nationals. 
Counsel representing a foreign national should: 
1.
Immediately determine if the client’s ability to communicate with counsel, in English, is sufficient to allow counsel and the client to adequately communicate. Counsel must recognize that some foreign nationals speak in dialects of which counsel may be unfamiliar, resulting in “unintended miscommunication”. 
2.
If there are any language conflicts, counsel should immediately request the court to appoint an appropriate interpreter to assist the defense in all stages of the proceeding, or counsel may request permission to withdraw due to language problems. It is highly recommended that both lead and associate counsel have adequate communication with the defendant, rather than just one of counsel. 
3.
Immediately advise the client of his or her right to communicate with the relevant consular office; and 
4.
Obtain the consent of the client to contact the consular office. After obtaining consent, counsel should immediately contact the client’s consular office and inform it of the client’s detention or arrest. 
Counsel who is unable to obtain consent should exercise his or her best professional judgment under the circumstances. 
14.6
Trial Investigation

Counsel at every stage has an obligation to conduct thorough and independent investigations relating to the issues of both guilt and penalty. 

1.
 The investigation regarding guilt should be conducted regardless of any admission or 
statement by the client concerning the facts of the alleged crime, or overwhelming 
evidence of guilt, or any statement by the client that evidence bearing upon guilt is 
not to be collected or presented. 

2. 
The investigation for the guilt -- innocence phase of the trial should generally 
encompass the following aspects: 
a.
Extensive interviews with the client to determine: the background information in the case; any potential defenses; the identity of any witnesses available for guilt -- innocence, or on punishment; the names and addresses of all available family members; medical history; educational history; criminal history, etc.; 

b.
Informal discovery requests (before indictment if possible) should be immediately made to law enforcement and the district attorney for witness statements, police reports, witness lists, physical evidence, names of co-defendants (and any deals made with witnesses to testify); search and arrest warrant documents, copies of written or oral statements of the defendant, and any other information immediately available to permit commencement of the defense investigation. After indictment, formal discovery motions should be immediately submitted to the Court for resolution and ruling. 

c.
Interviewing as soon as practically possible any potential witnesses relevant to the issues of guilt innocence, properly preserving such witness information by written statement, affidavit or audio/video recording. 

d.
Reviewing the scene of the crime, recording exact locations of relevant events, lighting conditions, physical layout, etc. 

e. 
Interviewing family members and other relevant witnesses to the defendant’s mental health condition 

f. 
Conducting review of client's entire criminal history, including obtaining copies of prior conviction records, arrests, etc. 

g.
Research and preparation of pretrial strategy for suppression motions, motions to quash, discovery requests, both formal and informal, etc. 

h.
Plan trial strategy, including discovery requests, pretrial motion practice, jury selection, cross examination techniques of State witnesses, probable legal issues arising during trial, presentation of defense case (including defendant’s possible testimony), possible rebuttal issues, jury charge issues, final argument strategy. 

i.
Conducting a review of the client’s possible mental retardation, in view of the decision of Atkins v. Virginia, 536 U.S. 304 (2002). Counsel is advised that the issue of mental retardation may not easily be determined from the attorneys’ interviews with the client. The client will generally attempt to “mask” such condition. Special expertise in recognizing actual mental retardation is required.   Counsel are advised to pursue pretrial hearings to challenge any attempt by the State to seek death, if there is credible evidence of mental retardation, until such time as the Texas Legislature sets a statutory procedure, or the United States Supreme Court determines that pretrial hearings are not constitutionally required on the mental retardation issue.  
j.
In view of the decision of Roper v. Simmons, 543 U.S. 551  (No. 03-633, 3/1/05), especially in cases involving aliens, where the client’s date of birth may be difficult to document, a special investigation may be required to ascertain the true “age” of the defendant to ensure that he is “death eligible” and if not, ensure that the prosecution is aware of such evidence. Counsel are advised that it may be necessary to pursue special pretrial hearings to challenge any attempt by the State to seek death, if there is credible evidence that the client is under 18 years of age, or if there is no credible evidence to show his exact birthdate, as it would appear that the State has the burden to prove an accurate date of birth before death is sought. 
3.
The investigation regarding penalty should be conducted regardless of any statement 
by the client that evidence bearing upon penalty is not to be collected or presented. 
a. Discovery -- all efforts should be made to determine, well in advance of trial, the evidence the State intends to use during the punishment phase of the trial, extraneous offenses, prior criminal convictions, and expert witnesses. 
b. The investigation for the punishment phase of the trial should generally encompass the following aspects: 
(i.) Development of character witnesses and family background evidence, and where applicable, relevant records and witnesses from additional sources, including military, school, hospital, past employment, etc., to corroborate mitigating evidence theory; 
(ii.)
Development of expert witnesses on mental health issues, if any; 
(iii.)
Development of rebuttal witnesses for State’s extraneous offenses, if 
any; 
(iv.)
Development of the defendant’s testimony, if necessary; 
(v.)
Planning of cross examination of State witnesses; 
(vi.)
Preparation for jury charge issues; or, 
(vii.)
Preparation of final argument.  
B.
Counsel at every stage has an obligation to conduct a full examination of the defense provided to the client at all prior phases of the case. This obligation includes at minimum interviewing prior counsel and members of the defense team and examining the files of prior counsel. 
C.
Counsel at every stage has an obligation to satisfy themselves independently that the official record of the proceedings is complete and to supplement it as appropriate. 
14.7
The Duty To Assert Legal Claims
Counsel at every stage of the case, exercising professional judgment in accordance with these Guidelines, should: 
1.
Consider all legal claims potentially available; and 
2.
Thoroughly investigate the basis for each potential claim before reaching a conclusion 
as to whether it should be asserted; and 
3.
Evaluate each potential claim in light of: 
a.
The unique characteristics of death penalty law and practice;

b.
The near certainty that all available avenues of postconviction relief will be 
pursued in the event of conviction and imposition of a death sentence; 

c.
The importance of protecting the client’s rights against later contentions by 
the government that the claim has been waived, defaulted, not exhausted, or 
otherwise forfeited; and, 

d.
Any other professionally appropriate costs and benefits to the assertion of the 
claim. 

Counsel who decides to assert a particular legal claim should: 

1.
Present the claim as forcefully as possible, tailoring the presentation to the particular 
facts and circumstances in the client’s case and the applicable law; and 
2.
Ensure that a full record is made of all legal proceedings in connection with the 
claim. 

Counsel at all stages of the case should keep under consideration the possible advantages to the client of: 
1.
Asserting legal claims whose basis has only recently become known or available to 
counsel; and 
2.
Supplementing claims previously made with additional factual or legal information. 
14.8
The Duty To Seek An Agreed-Upon Disposition
Counsel at every stage of the case have an obligation to take all steps that may be appropriate in the exercise of professional judgment in accordance with these Guidelines to achieve an agreed-upon disposition. 
Counsel at every stage of the case should explore with the client the possibility and desirability of reaching an agreed-upon disposition. In so doing, counsel should fully explain the rights that would be waived, the possible collateral consequences, and the legal, factual, and contextual considerations that bear upon the decision. Specifically, counsel should know and fully explain to the client: 
1.
The maximum penalty that may be imposed for the charged offense(s) and any possible lesser included or alternative offenses; 
2.
Any collateral consequences of potential penalties less than death, such as forfeiture of assets, deportation, civil liabilities, and the use of the disposition adversely to the client in penalty phase proceedings of other prosecutions of him as well as any direct consequences of potential penalties less than death, such as the possibility and likelihood of parole, place of confinement and goodtime credits; 
3.
The general range of sentences for similar offenses committed by defendants with similar backgrounds;  
4.
The governing legal regime, including but not limited to whatever choices the client may have as to the fact finder and/or sentences; 
5.
The types of pleas that may be agreed to, such as a plea of guilty, a conditional plea of guilty, or a plea of nolo contendere or other plea which does not require the client to personally acknowledge guilt, along with the advantages and disadvantages of each; 
6.
Whether any agreement negotiated can be made binding on the court, on penal/parole authorities, and any others who may be involved; 
7.
The practices, policies and concerns of the particular jurisdiction, the judge and prosecuting authority, the family of the victim and any other persons or entities which may affect the content and likely results of plea negotiations; 
8. 
Concessions that the client might offer, such as: 
a.
An agreement to waive trial by jury and to plead guilty to particular charges; 
b.
An agreement regarding future custodial status, such as one to be confined in 
a more onerous category of institution than would otherwise be the case; 
c.
An agreement to forego in whole or part legal remedies such as appeals, or for 
post-conviction relief, and/or parole or clemency applications;
d.
An agreement to provide the prosecution with assistance in investigating or 
prosecuting the present case or other alleged criminal activity; 
e.
An agreement to engage in or refrain from any particular conduct, as 
appropriate to the case; 
f.
An agreement with the victim’s family, which may include matters such as: a meeting between the victim’s family and the client, a promise not to publicize or profit from the offense, the issuance or delivery of a public statement of remorse by the client, or restitution; 
g.
Agreements such as those described in Subsection (8) (a)-(f) respecting actual or potential charges in another jurisdiction;  
9.
Benefits the client might obtain from a negotiated settlement, including: 
a.
A guarantee that the death penalty will not be imposed; 
b.
An agreement that the defendant will receive a specific sentence; 
c.
An agreement that the prosecutor will not advocate a certain sentence, will not present certain information to the court, or will engage in or refrain from engaging in other actions with regard to sentencing; 
d.
An agreement that one or more of multiple charges will be reduced or dismissed; 
e. 
An agreement that the client will not be subject to further investigation or prosecution for uncharged alleged or suspected criminal conduct; 
f.
An agreement that the client may enter a conditional plea to preserve the right to further contest certain legal issues; 
g.
An agreement that the court or prosecutor will make specific recommendations to correctional or parole authorities regarding the terms of the client’s confinement; 
h.
Agreements such as those described in Subsection (9) (a)-(g) respecting actual or potential charges in another jurisdiction. 
Counsel should keep the client fully informed of any negotiations for a disposition, convey to the client any offers made by the prosecution, and discuss with the client possible negotiation strategies. 
Counsel should inform the client of any tentative negotiated agreement reached with the prosecution, and explain to the client the full content of the agreement along with the advantages, disadvantages and potential consequences of the agreement. 
If a negotiated disposition would be in the best interest of the client, initial refusals by the prosecutor to negotiate should not prevent counsel from making further efforts to negotiate. Similarly, a client’s initial opposition should not prevent counsel from engaging in an ongoing effort to persuade the client to accept an offer of resolution that is in the client’s best interest. 
Counsel should not accept any agreed-upon disposition without the client’s express authorization. 
The existence of ongoing negotiations with the prosecution does not in any way diminish the obligations of defense counsel respecting litigation. 
14.9
Entry Of A Plea Of Guilty
The informed decision whether to enter a plea of guilty lies with the client. In the event the client determines to enter a plea of guilty: 

1.
Prior to the entry of the plea, counsel should: 

a.
Make certain that the client understands the rights to be waived by entering 
the plea and that the client’s decision to waive those rights is knowing, 
voluntary and intelligent. 
b.
Ensure that the client understands the conditions and limits of the plea agreement and the maximum punishment, sanctions, and other consequences to which he or she will be exposed by entering the plea. 
c.
Explain to the client the nature of the plea hearing and prepare the client for the role he or she will play in the hearing, including answering questions in court and providing a statement concerning the offense. 
e.
Ensure that the client is mentally competent and psychologically capable of making a decision to enter a plea of guilty. 

2.
During entry of the plea, counsel should make sure that the full content and conditions 

of any 
agreements with the government are placed on the record.  
14.10
Trial Preparation Overall
Trial counsel should formulate a defense theory.  Counsel should seek a theory that will be effective in connection with both guilt and penalty, and should seek to minimize any inconsistencies. 

14.11
Voir Dire And Jury Selection
Counsel should consider, along with potential legal challenges to the procedures for selecting the jury that would be available in any criminal case (particularly those relating to bias on the basis of race or gender), whether any procedures have been instituted for selection of juries in capital cases that present particular legal bases for challenge. Such challenges may include challenges to the selection of the grand jury and grand jury forepersons as well as to the selection of the petit jury venire. 

Counsel should be familiar with the precedents relating to questioning and challenging of potential jurors, including the procedures surrounding “death qualification” concerning any potential juror’s belief about the death penalty. Counsel should be familiar with techniques: (1) for exposing those prospective jurors who would automatically impose the death penalty following a murder conviction or finding that the defendant is death-eligible, regardless of the individual circumstances of the case; (2) for uncovering those prospective jurors who are unable to give meaningful consideration to mitigating evidence; and (3) for rehabilitating potential jurors whose initial indications of opposition to the death penalty make them possibly excludable. 
Counsel should consider seeking expert assistance in the jury selection process. 

14.12
The Defense Case Concerning Penalty
Counsel at every stage of the case has a continuing duty to investigate issues bearing upon penalty and to seek information that supports mitigation or rebuts the prosecution’s case in aggravation.   
Trial counsel should discuss with the client early in the case the sentencing alternatives available, and the relationship between the strategy for the sentencing phase and for the guilt/innocence phase. 
Prior to the sentencing phase, trial counsel should discuss with the client the specific sentencing phase procedures and advise the client of steps being taken in preparation for sentencing. 
Counsel at every stage of the case should discuss with the client the content and purpose of the information concerning penalty that they intend to present to the sentencing body, means by which the mitigation presentation might be strengthened, and the strategy for meeting the prosecution’s case in aggravation. 
Counsel should consider, and discuss with the client, the possible consequences of having the client testify or make a statement to the sentencing body. 
In deciding which witnesses and evidence to prepare concerning penalty, the areas counsel should consider include the following: 
1.
Witnesses familiar with and evidence relating to the client’s life and development, from conception to the time of sentencing, that would be explanatory of the offense(s) for which the client is being sentenced, would rebut or explain evidence presented by the prosecutors, would present positive aspects of the client’s life, or would otherwise support a sentence less than death: 
2.
Expert and lay witnesses along with supporting documentation (e.g., school records, military records) to provide medical, psychological, sociological, cultural or other insights into the client’s mental and/or emotional state and life history that may explain or lessen the client’s culpability for the underlying offense(s); to give a favorable opinion as to the client’s capacity for rehabilitation, or adaptation to prison; to explain possible treatment programs, or otherwise support a sentence less than death; and/or to rebut or explain evidence presented by the prosecutor; 
3.
Witnesses who can testify about the applicable alternative to a death sentence and/or the conditions under which the alternative sentence would be served; 
4.
Witnesses who can testify about the adverse impact of the client’s execution on the client’s family and loved ones; 
5.
Demonstrative evidence, such as photos, videos, and physical objects (e.g., trophies, artwork, military medals), and documents that humanize the client or portray him positively, such as certificates of earned awards, favorable press accounts, and letters of praise or reference. 
In determining what presentation to make concerning penalty, counsel should consider whether any portion of the defense case would open the door to the prosecution’s presentation of otherwise inadmissible aggravating evidence. Counsel should pursue all appropriate means (e.g., motions in limine) to ensure that the defense case concerning penalty is constricted as little as possible by this consideration, and should make a full record in order to support any subsequent challenges. 
Trial counsel should determine at the earliest possible time what aggravating factors the prosecution will rely upon in seeking the death penalty and what evidence will be offered in support thereof. If the jurisdiction has rules regarding notification of these factors, counsel at all stages of the case should object to any non-compliance, and if such rules are inadequate, counsel at all stages of the case should challenge the adequacy of the rules. 
Counsel at all stages of the case should carefully consider whether all or part of the aggravating evidence may appropriately be challenged as improper, inaccurate, misleading or not legally admissible. 
If the prosecution is granted leave at any stage of the case to have the client interviewed by witnesses associated with the government, defense counsel should carefully consider: 

1.
What legal challenges may appropriately be made to the interview or the conditions surrounding it;  
2.
The legal and strategic issues implicated by the client’s co-operation or non-cooperation; 
3.
Ensure that the client understands the significance of any statements made during such an interview; and, 
4.
Attend the interview. 

Trial counsel should request jury instructions and verdict forms that ensure that jurors will be able to consider and give effect to all relevant mitigating evidence. Trial counsel should object to instructions or verdict forms that are constitutionally flawed, or are inaccurate, or confusing and should offer alternative instructions. Post-conviction counsel should pursue these issues through factual investigation and legal argument. 
Counsel at every stage of the case should take advantage of all appropriate opportunities to argue why death is not suitable punishment for their particular client. 
14.13
Duty To Facilitate Work Of Successor Counsel
In accordance with professional norms, all persons who are or have been members of the defense team have a continuing duty to safeguard the interests of the client and should cooperate fully with successor counsel. This duty includes, but is not limited to: 
1.
 Maintaining the records of the case in a manner that will inform successor counsel of all significant developments relevant to the litigation; 
2.
Providing the client’s files, as well as information regarding all aspects of the representation, to successor counsel; 
3.
Sharing potential further areas of legal and factual research with successor counsel; and cooperating with such professionally appropriate legal strategies as may be chosen by successor counsel.
XV. Code of Conduct for Regional Public Defender Employees
15.1
Uphold the Integrity and Independence of the Office

An independent and honorable defender system is indispensable to justice in our society.  Observe high standards of conduct so that the integrity and independence of the office are preserved and so that the defender office reflects a devotion to serving clients and the principle of equal justice under law. The provisions of this code should be construed and applied to further these objectives. The standards of this code shall not affect or preclude other more stringent standards required by law, by applicable codes of professional responsibility, by court order, or by the Chief Public Defender.

15.2
Avoid Impropriety and the Appearance of Impropriety in All Activities

Do not engage in any activities that would put into question the propriety of carrying out the duties of the office. Do not use public office for private gain.

15.3
Adhere to Appropriate Standards in Performing the Duties of the Office 

Respect and comply with the law and these canons. Report to the appropriate supervising authority any attempt to violate these canons.

Be faithful to professional standards and maintain competence in the legal profession.

Be patient, dignified, respectful, and courteous to all persons, and require similar conduct of personnel subject to one’s direction and control. Diligently discharge the responsibilities of the office in a nondiscriminatory fashion.

Do not solicit or accept a payment of money or anything of value from a client, except an appropriate memento or token that is neither money or of commercial value. Never disclose any confidential communications from a client, or any other confidential information received in the course of official duties, except as authorized by law. A former defender employee should observe the same restrictions on disclosure of confidential information that apply to a current defender employee.

Do not engage in nepotism that is prohibited by law.
15.4
Conflicts of Interest

In providing legal representation to clients, observe applicable rules of professional conduct governing the disclosure and avoidance of conflicts of interest.

In the performance of administrative duties, avoid conflicts of interest. A conflict of interest arises when a defender employee knows that he or she (or the spouse, minor child residing in the defender employee's household, or other close relative) might be so personally or financially affected by a matter that a reasonable person with knowledge of the relevant facts would question the ability to properly to perform administrative duties.

When a defender employee knows that a conflict of interest may be presented in the performance of duties, promptly inform the Chief Public Defender. If the conflict involves a conflict between or among clients, consider withdrawal from one or more representations, or other appropriate remedial actions, as necessary to comply with applicable rules of professional conduct.

15.4
Activities to Improve the Law, the Legal System, and Administration of Justice

It is permissible to speak, write, lecture, teach, and participate in other activities concerning defender services, the legal system, and the administration of justice with the permission of the CPD.

An employee may serve as a member, officer, or director of an organization or governmental agency devoted to the improvement of the law, the legal system, or the administration of justice. An employee may assist such an organization in raising funds and may participate in the management and investment of such funds. An employee may make recommendations to public and private fund-granting agencies on projects and programs concerning the law, the legal profession, and the administration of justice. An employee may solicit funds for law-related activities, subject to the following limitations:

1.
Do not use or permit the use of the prestige of the office in the solicitation of funds.

2.
Do not solicit subordinates to contribute funds to any such activity but may provide


information to them about a general fund-raising campaign.

3.
Do not solicit or accept funds from lawyers, clients, or other persons likely to have


official business with the public defender office, except as an incident to a general


fund-raising activity.

It is permissible to promote the development of professional organizations and foster the interchange of information and experience with others in the profession. An employee may make himself or herself available to the public at large for speaking engagements and public appearances designed to enhance the public's knowledge of the operation of defender services and the criminal justice system with the permission of the CPD.
15.5
Regulate Extra-Official Activities to Minimize the Risk of Conflict With Official Duties

An employee may write, lecture, teach, and speak on subjects unrelated to the profession, and may engage in the arts, sports, and other social and recreational activities, if such vocational activities do not interfere with the performance of official duties, or adversely reflect on the public defender's role as an advocate, with permission of the CPD.  An employee may solicit funds for vocational activities, subject to the limitations set forth above.

An employee may participate in civic and charitable activities that do not interfere with the performance of official duties, or adversely reflect on the public defender's role as an advocate. A defender employee may serve as an officer, director, trustee or advisor of an educational, religious, charitable, fraternal, or civic organization, and may solicit funds for any such organization subject to the limitations set forth above.

Financial Activities
1.
Refrain from financial and business dealings that tend to interfere with the 
performance of official duties.

2.
Do not solicit or accept a gift from anyone seeking official action from or doing business with the public defender office, or from anyone whose interests may be substantially affected by the performance or nonperformance of official duties.

Practice of Law
Do not engage in the private practice of law. Notwithstanding this prohibition, an employee may act pro se and may, without compensation, give legal advice to and draft or review documents for a member of the employee's family, so long as such work does not present an appearance of impropriety and does not interfere with the employee's primary responsibility to the defender office.

15.6
Report Compensation Received for Extra-Official Activities

An employee may receive reimbursement of expenses for outside activities provided that receipt of such compensation or reimbursement is not prohibited or restricted by this Policy Manual, and other applicable law, and provided that the source or amount of such payments does not influence or give the appearance of influencing the employee in the performance of official duties or otherwise give the appearance of impropriety. Expense reimbursement is limited to the actual cost of travel, food, and lodging reasonably incurred by an employee and, where appropriate to the occasion, by the employee's spouse or relative.  

15.7
Refrain From Inappropriate Political Activity

An employee should not be a candidate for or hold partisan elective office and should not solicit partisan political contributions. An employee should not engage in any political activity while on duty or in the employee's workplace and may not utilize any Lubbock County resources in any such activity. Political activity includes, but is not limited to, displaying campaign literature, badges, stickers, signs or other items of political advertising on behalf of any party, political committee, or candidate for political office and soliciting signatures for political candidacy or membership in a political party.

An employee may engage in political activity not otherwise prohibited, provided that such activity does not interfere with the proper performance of official duties. An employee who participates in political activity should not use his or her position or title in connection with such activity.


