Bexar County Appellate Public Defender’s Office

By Angela J. Moore, Chief Public Defender

BACKGROUND
Bexar County is very proud of the strides it has made to comply with the dictates of the Texas Fair Defense Act (TFDA), commonly known as SB7.  This piece of legislation restructured the way counties implemented the defense of accused persons who did not have funds to hire their own attorney.  Indeed, the district courts of Bexar County were noted as second in the entire State of Texas for the streamlined processes which came about as a result of the TFDA, by The Spangenberg Group, it its 2002 study.  Bexar County is in the forefront again with the creation of the Appellate Public Defender’s Office.  Although the County, the Bar, and the Judges all worked hard to ensure that indigent appellants were receiving the level of representation mandated by the TFDA and the United States Constitution, the system which was in place lacked appropriate safeguards.

Under the prior system in place after the TFDA, attorneys wishing to accept appellate appointments in felony cases had to apply to do so.  Many qualifications were set out in the plan, which heightened the experience level required commensurately with the level of offense.  Unlike appointments in newly filed trial cases, appellate appointments were made from the bench, with each individual judge appointing attorneys from a list of qualified attorneys.  There was no centralized system for appointing counsel or for overseeing the appellate process, and there was no way to manage or limit the number of cases any one attorney was appointed to in any given time period.  With a centralized Appellate Public Defender system, the trial courts and the Courts of Appeals have a centralized resource for administrative tracking and communication, as well as tracking the timeliness of Appellant’s brief.

Because the prior system lacked centralized management, the vast majority of appellate appointments were given to a select group of attorneys.  This may be partly because it is a highly specialized area, time consuming, and ties an attorney to the office for long periods of time.  For solo practitioners who maintain a busy trial practice as well, it is almost insurmountable to carry a busy appellate practice, as well.  For instance, review of the Bexar County Auditor’s statistics for fiscal year 2002, shows that of the 116 felony cases the auditor paid, 45, of 37% of the of those cases went to two attorneys.  In terms of dollars, those two attorneys together earned $50,571 of the $144,352 paid out of appeals for fiscal year 2002.  In fiscal year 2003, of the 88 felony appellate cases, the auditor paid 29 or 33% to three attorneys.  For the same period, those three attorneys earned a combined $100,539, or 36% of the money paid on felony appellate appointments.  While these attorneys were qualified to accept appointments, there was no way of managing the number of open cases any one attorney had at any given time.  The result was that appellants sometimes languish while attorneys requested extensions of time to file appellate briefs, citing their busy schedules and large case loads as reasons for not completing the brief in a timely manner.  Additional frustration for the courts included the necessity of remands back to the trial court because the appellate court needed determinations whether counsel had abandoned the appeal.

Needless remands due to inefficiency were costly to the County and the State in terms of housing the accused, or bench warranting (transporting) inmates from the Texas Department of Criminal Justice, Institutional Division, and the cost of additional hearings and records.  According to Criminal District Court administration, for FY03-04 17 cases were remanded for hearings to determine if the appeal had been abandoned.  Costs were raised due to delay in terms of court staff, judges, and prosecutors, all who must respond to the Court of Appeals Orders.  Most importantly, indigent defendants can fall through the cracks in the system.

Another result of the appointment system is that judges are burdened with the task to scrutinize attorney’s vouchers to ensure that the requested fees are justified and reasonable.  This of course places further time demands upon busy courts and takes the judges away from more important tasks.  An added benefit of establishing a public defender’s office relieves the trial judges from that responsibility of quality control in assuring that an appointed appellate attorney’s voucher is an accurate reflection of the work actually performed.  Logically, the defense counsel is raising errors from the court below, and their fair pay is being determined by the very judge who counsel is claiming committed the alleged errors.  This situation places the judge in a position of inherent conflict.  Many trial judges welcome being relieved from this untenable situation.  For truly fair defense, counsel must be independent from the judges.  

Further delay in the timely payment to defense counsel was caused by the necessity of the trial judges to review the voucher’s submitted for payment.  The vouchers then traveled through processing with the auditor’s office.  In addition, the trial courts were scrutinized by the County and the public due to expenditures on behalf of indigent defense.  It is difficult for the general layperson to understand the necessity of indigent defense, the appellate process, and what type of work goes into that process.  Lack of centralized management meant slow case resolution, unnecessarily costing the County extra money.  An appellate public defender system rather than a full court appointed system allows the County predictability in budgeting for competent and fair representation of indigent appellants.

OVERVIEW OF THE PUBLIC DEFENDER

The goals of the Appellate Public Defender’s Office (APDO) are to provide high quality representation for indigent appellants by ensuring appellants consistent, accountable, highly qualified professional representation throughout the appellate process, including pursuing all meritorious claims; and centralizing management of indigent appeals, thereby increasing productivity, efficiency, and ultimately saving the County money.  The APDO represents all indigent defendants on appeal, with the exception of cases in which a conflict exists.  These include misdemeanor, juvenile and felony level cases, including death penalty cases.  We do not handle appeal bonds, motions for new trial, or habeas corpus.
The APDO is overseen by the APDO oversight board, Commissioners Court, and the Task Force on Indigent Defense.  The oversight committee consists of Bexar County Judge Nelson W. Wolff, Commissioner Tommy Adkisson, Chief Justice Alma Lopez, Judge Bert Richardson, Judge Carmen Kelsey, and Mr. Van Hilley, a prominent local criminal defense attorney.  Additional members include Mr. Keith Charlton, Executive Director of Criminal Justice Planning and Coordination, Chief Justice Alma Lopez, and Justice Catherine Stone.  The Chief APD reports regularly to Commissioner’s Court, the Oversight Committee, and the Task Force on Indigent Defense.  The office is funded by a multi year grant
 from the Task Force for over $300,000.  Thus the grant provides, 80% the first year, 60%, the second year, 40% the third year, and 20% the last year.  The County provides the reciprocal cash match which accordingly is 20% the first year, 40% the second year, 60% the third year, and 80% the fourth year and last year.  After the “seed money” grant is depleted, the organization must be cost effective for it to continue to exist.
The APDO is staffed by four attorneys, one of whom serves as Chief
, one Senior Public Defender
, and two Assistant Public Defenders
.    All four attorneys must carry a full caseload.  An office assistant completes the staff as the fifth employee
.  
The APDO is located at Heritage Plaza, 410 S. Main, Suite 214.  The office is fully staffed as of November 1, 2005, and in addition, law student interns will begin in the summer.  These students are not generally paid, but earn class credit for their work during the summer months.  Currently, we have serviced 153 clients and filed 35 briefs from September through March of 2006.  Not only do we believe this office will accomplish our stated goals, but we hope to expand to include mental health cases.  These types of cases are severely understaffed, and the mentally ill could be channeled out of the criminal justice system at the outset, so the individuals can be treated and housed accordingly.  
BACK TO THE FUTURE

Many of us have enjoyed the long history of the legal community provided by Mr. Charles Butts, that he publishes in the San Antonio Lawyer, entitled “my first 50 years of legal practice.”  His insight into the great lawyers and judges of Bexar County are truly inspiring.  San Antonio has enjoyed active participation by Hispanic lawyers, African-American lawyers, and female lawyers long before other legal communities.
  Many of our senior colleagues such as the late Maury Maverick, or the forever youthful Roy Barrera, Sr., continually represented the unpopular, the politically incorrect, and indigent clients, and considered it a privilege.  Another integral part of legal practice in San Antonio is both sides of the bar have treated each other with respect and dignity, that is, both the prosecution and defense.  There was an unwritten “agreement” that members of the bar treated each other professionally and an attorney’s reputation was everything.  To further this interest, the APDO wants to be a vocal, active, presence in the defense community.  The criminal defense bar today, unlike other areas of practice, remains primarily solo practitioners. While the bar is a close knit friendly group, a sharing of resources may not always be possible.  Conversely, the prosecution has a stable of over 100 attorneys which train together, work together, and are mostly housed under one roof.  This provides institutional knowledge and a sharing of resources previously unavailable to the defense bar.  The resources available to the entire DA’s office are available to each individual prosecutor.  We hope to provide that type of institutional knowledge for the local defense bar.
Our long term goals also include utilizing members of the bar in pro bono capacities and providing mentoring and guidance for those attorneys who wish to provide assistance to the indigent clients, but do not have the experience.  We hope to serve as a resource for the private bar, much like the services provided by the appellate section of the District Attorney’s office provided for their trial attorneys and the trial judges.  We are working on a website that will provide an index of briefs filed, a “case of the week” and other notable information for the local bar.  We are also hoping to ultimately have access to a statewide database on briefs filed at no cost to the local bar.  This website will provide for the general public, helpful phone numbers, agencies, and appropriate contacts for the accused and their families.  

The APDO welcomes suggestions and ideas from the bar.  Please feel free to visit our offices or call at any time.  Our success is a success for the entire community.  

� The APDO wishes to thank Criminal District Court Administrator, Melissa Barlow Fischer for her foresight and diligent work in making this grant come to fruition.   Ms. Fischer and her staff attorney, Lori Rodriguez, wrote the grant application from which I have borrowed liberally.  The years of dedication of Mr. Robert Spangenberg and his national studies are the backbone of indigent representation reform.





� Angela J. Moore, an 18 year board certified criminal law specialist, serves as Chief and is a former AUSA, ADA for Bexar County, First Assistant County Attorney for Kendall County, and former Chief staff attorney for the Court of Criminal Appeals.





� Hilary Sheard, a 12 year lawyer, is a native of England and , a Barrister, but she is also a graduate of the University of Texas School of Law.  She and is licensed to practice in Texas, Washington D.C.., and England.  She has spent her entire career focused on representing indigent persons, in particular death row inmates.





� Lori Rodriguez is an experienced 8 year appellate lawyer and a former staff attorney to Criminal District Court Administrator, Melissa Fischer.  Michael Robbins is a 26 year lawyer with substantial appellate experience and vast experience in juvenile law.


�  With fourteen years of experience working in the criminal justice system, Gloria brings a great deal of experience to the Appellate Public Defender’s Office.  Ms. Reyna served the people of Bexar County while working in the District Attorney’s office and prior to joining the Public Defender’s office she served two years in the Federal Probation Office/ Western District of Texas.  In addition to excellent computer skills and document preparation experience, Gloria can read, speak, and write Spanish fluently.





� For example, the Honorable Shirley Butts, the first woman judge in 100 years, sat on the Court of Appeals from 1981 until 1994 and taught many attorneys criminal law at St. Mary’s University.


� For example, the Honorable Shirley Butts, the first woman judge on the Fourth Court of Appeals in 100 years, sat on the Court of Appeals from 1981 until 1994 and taught many attorneys criminal law at St. Mary’s University.
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